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What is the essential practice test?
Does it resolve conflicts between individual right

and the interest of religion? What are its

limitations?
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The story so far: The action of some pre-university

colleges in Karnataka refusing entry to Muslim girl

students wearing hijabs, or head-scarves, has now

become a national controversy. While the girls

have been protesting against being denied access

to education, the counter-protests by a section of

Hindu students wearing saffron shawls and

turbans have led to a tense situation outside some

campuses. The action of the college where the row

broke out in Udupi is now being questioned in the

Karnataka High Court. The court, by an interim

order, has directed that students should not wear

attire linked to any religion until it resolves the

legal questions arising from the issue.
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The main question that arises is whether students can be

kept out of educational institutions merely because they are

wearing a piece of clothing indicating their religion. Is the

denial of entry a violation of their freedom of conscience

and freedom to practise their religion under Article 25?

While students are arguing in favour of their freedom, the

Government is of the view that compelling a student to

remove the head-scarf is not a violation of Article 25.

Going by the Government’s stand, the issue can also be

framed differently: whether the wearing of head-scarves will

have an adverse impact on law and order by pitting two

communities against one another, and thereby, enable the

Government to prohibit religious attire in the interest of

public order – one of the grounds on which a right under

Article 25 can be curbed.
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The question whether educational institutions can bar

religious attire as part of their power to prescribe

uniforms for students is also linked to the constitutional

question whether the ban on such attire will come within

the power to restrict freedom of religion in the interest of

public order, health and morality. Yet another question is

whether the denial of entry into schools amounts to

violation of the students’ right to education under Article

21A. From the Muslim students’ point of view, they have a

fundamental right to wear a hijab as part of their right to

practise their religion. Going by precedent on a right

asserted in contrast to the general rule, as well as

arguments advanced in court on their behalf, the issue

may boil down to a finding on whether the wearing of

hijab is essential to the practice of their faith.
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